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BANkRuPTCy
GENERAL
 DISCHARGE.  The debtor obtained a line of credit from an 
agricultural products supplier from whom the debtor obtained 
farm	products	for	resale.	The	debtor	provided	financial	statements	
which included assets which were actually leased by the debtor 
and	failed	to	list	liabilities,	resulting	in	a	false	financial	status	at	
the	time	of	the	extension	of	credit.	The	debtor	filed	for	Chapter	
7 and the creditor sought to have the unpaid amounts on the line 
of credit declared nondischargeable under Section 523(a)(2) for 
credit	obtained	with	false	financial	statements.	The	debtor	argued	
that there was no intent to deceive the creditor because the debtor 
used a computer software accounting program to create the 
financial	statements,	the	debtor	was	not	a	sophisticated	user,	and	
the debtor’s lack of knowledge resulted in the incorrect statements. 
The court held that, at the least, the debtor acted with reckless 
disregard	 for	 the	 truth	 because	 the	 omissions	were	 significant	
enough to alert the debtor that the statement were substantially 
false. The court also held that the debtor was not eligible for 
a	discharge	because	the	debtor	failed	to	provide	sufficient	and	
accurate records of the debtor’s business. In re Ghere, 2008 
Bankr. LEXIS 2240 (Bankr. W.D. Mo. 2008).
FEDERAL  AGRICuLTuRAL 
PROGRAMS 
 BRuCELLOSIS.	The	APHIS	has	adopted	as	final	regulations	
amending the brucellosis regulations concerning the interstate 
movement	of	cattle	by	changing	the	classification	of	Texas	from	
Class A to Class Free. 73 Fed. Reg. 49933 (Aug. 25, 2008).
 The APHIS has issued interim regulations amending the 
brucellosis regulations concerning the interstate movement of 
cattle	by	changing	the	classification	of	Montana	from	Class	Free	
to Class A. 73 Fed. Reg. 51353 (Sept. 3, 2008).
 COuNTRy-OF-ORIGIN LABELING. The FSIS has issued 
interim regulations amending its regulations to require that a 
country of origin statement on the label of any meat or poultry 
product	that	is	a	covered	commodity,	as	defined	in	AMS’	interim	
final	regulations,	and	is	to	be	sold	by	a	retailer,	as	also	defined	in	
AMS’	interim	final	regulation,	must	comply	with	AMS’	interim	
final	regulations.	FSIS	is	also	amending	its	regulations	to	provide	
that the addition of country of origin statements on labels of 
meat or poultry product covered commodities that are to be 
sold by covered retailers and that comply with the country of 
origin labeling requirements will be considered to be generically 
approved. 73 Fed. Reg. 50701 (Aug. 28, 2008).
 DOWNER CATTLE. The FSIS has issued proposed 
regulations amending the federal meat inspection regulations 
to remove the provision that FSIS inspection personnel will 
determine the disposition of cattle that become non-ambulatory 
disabled after they have passed ante-mortem inspection on a case-
by-case basis. This proposed rule will require that all cattle that 
are non-ambulatory disabled at the time they are presented for 
ante-mortem	inspection	at	an	official	establishment,	and	all	those	
that become non-ambulatory disabled after passing ante-mortem 
inspection, be condemned and properly disposed of. 73 Fed. Reg. 
50889 (Aug. 29, 2008).
 FEES. The APHIS has announced the user fees charged for 
certain veterinary diagnostics services and fees charged for 
agricultural quarantine and inspection services that are provided 
in connection with certain commercial vessels, commercial 
trucks, loaded commercial railroad cars, commercial aircraft, and 
international airline passengers arriving at ports in the customs 
territory	 of	 the	United	States	 for	fiscal	 year	 2009	 (October	 1,	
2008, through September 30, 2009). 73 Fed. Reg. 50588 (Aug. 
27, 2008).
 kARNAL BuNT.	The	APHIS	has	adopted	as	final	regulations	
removing Baylor, Knox, Throckmorton and Young counties in 
Texas from the list of karnal bunt regulated areas. 73 Fed. Reg. 
51717 (Sept. 5, 2008).
 MAD COW DISEASE. The plaintiff was a beef processor 
who wanted to test all cattle it slaughtered for bovine spongiform 
encephalopathy (BSE - commonly known as mad cow disease). 
The plaintiff sought approval from the USDA for the purchase 
of BSE testing kits to carry out the program. The USDA denied 
the request and issued a notice that the sale and use of BSE 
testing kits would be restricted to laboratories approved by state 
and	USDA	animal	health	officials.	The	USDA	cited	9	C.F.R.	§§	
104.1, 102.5(d) (governing import of biological products and the 
restriction on the use of a biological product).  The plaintiff argued 
that 9 C.F.R. § 102.5(d) exceeds the USDA’s statutory authority to 
regulate viruses, serums, toxins, or analogous products only as to 
the preparation, sale, barter, or exchange of such products but not 
their “use.” The plaintiff also challenged the USDA’s inclusion of 
diagnostic	tests	within	its	definition	of	two	key	statutory	terms,	
“analogous products” and “treatment.” See 9 C.F.R. § 101.2.  The 
plaintiff argued that BSE diagnostic tests cannot be regulated under 
the statute because the tests are neither “analogous” to viruses, 
serums, or toxins, nor used “in the treatment of domestic animals,” 
as required by the statute.  The trial court held that the plaintiff’s 
reading of the statutory authority was too narrow and that the 
BSE test kits were within the reasonable scope of the authority to 
control and regulate the use of similar products for the diagnosing 
of	animals	for	disease.	The	appellate	court	affirmed.		Creekstone 
Farms Premium Beef, LLC v. uSDA, 2008 u.S. App. LEXIS 
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18535 (D.C. Cir. 2008), aff’g on point, 517 F. Supp. 2d 8 (D. 
D.C. 2007).
FEDERAL ESTATE
AND GIFT TAXATION
 CHARITABLE DEDuCTION. The taxpayer was the life 
income	 beneficiary	 of	 a	 trust	 established	 by	 the	 taxpayer	 and	
deceased spouse. The remainder holder was several charitable 
organizations. The taxpayer had the power to amend the trust but 
could not require the distribution of trust property to the taxpayer. 
The taxpayer petitioned a local court for division of the trust into 
two trusts, with the new second trust as a charitable remainder 
unitrust.	The	taxpayer	transferred	the	income	interest	in	the	first	
trust to the charitable organizations holding the remainder interest 
in that trust, resulting in the transfer of all trust property to the 
charities. The IRS ruled that the taxpayer was entitled to a charitable 
deduction for the value of the income interest and a federal gift tax 
charitable deduction for the income interest.  Ltr. Rul. 200834013, 
April 15, 2008.
 DISTRIBuTIONS. The decedent’s estate made a distribution 
within	 the	first	65	days	of	 the	estate	 tax	year	 and	 included	 the	
deduction for the distribution on the previous tax year return; 
however, the estate failed to make the I.R.C. § 663(b) election on 
the return for the previous year. The IRS granted an extension of 
time to make the election. Ltr. Rul. 200834006, May 15, 2008.
 GENERATION-SkIPPING TRANSFERS. A pre-September 
25, 1985 generation-skipping transfer tax-exempt trust was 
established	by	the	decedent.	The	current	beneficiaries	and	remainder	
holders	were	five	children	of	a	neice	of	the	decedent.	The	trustee	
obtained a court-ordered division of the trust into four separate 
trusts,	one	for	each	beneficiary	in	order	to	provide	for	different	
investments	suitable	for	each	beneficiary.	The	terms	of	the	separate	
trusts were the same as the original trust, although new trustees 
were provided for some of the separate trusts. The IRS ruled that 
the division of the trust into four separate trusts did not subject the 
trusts to GSTT. Ltr. Rul. 200834014, May 2, 2008.
 The taxpayers, husband and wife, created one trust each and 
transferred property to each trust.  The taxpayers intended to 
elect out of I.R.C. § 2632(c)(1) to not apply their respective 
GST exemption to the gift transfers. The taxpayers consulted 
an	 accountant	who	 failed	 to	 inform	 the	 taxpayers	 of	 the	filing	
requirements	and	the	taxpayers	failed	to	file	Form	709	before	the	
end of the estate tax inclusion period for the gifts. The IRS granted 
the	taxpayers	an	extension	of	time	to	file	the	Form	709	with	the	
election.  Ltr. Rul. 200835021, April 10, 2008.
 MARITAL DEDuCTION. The decedent’s predeceased spouse 
had created a revocable trust which, upon the death of the decedent, 
was split into two trusts, a GST marital trust and a marital trust. 
The predeceased spouse’s estate had made a QTIP election as to the 
marital trust but failed to make an intended reverse-QTIP election 
as to the GST trust. The IRS granted an extension of time to make 
the election on the predeceased spouse’s estate return. Ltr. Rul. 
200835022, April 10, 2008.
 TERRORIST VICTIMS.  The decedent committed suicide 
five weeks after the decedent’s spouse was killed in the 
September 11, 2001, attacks on the World Trade Center. The 
court held that the decedent was not eligible for the I.R.C. § 
2201 reduced estate tax rates because the decedent did not die 
from physical injuries suffered in a terrorist attack. The court 
held that emotional suffering was not a wound or injury from the 
terrist attacks.  Estate of kalahasthi v. united States, 2008-2 
u.S. Tax Cas. (CCH) ¶ 50,506 (C.D. Calif. 2008).
 
 FEDERAL INCOME 
TAXATION
 ACCOuNTING METHOD. The IRS has issued a revised 
revenue procedure for automatic consent of the IRS for certain 
changes in accounting methods. In most situations, a completed 
and filed current Form 3115, Application for Change in 
Accounting Method, will serve as the application for consent 
to change accounting methods. The new procedure generally 
applies to applications to change accounting methods that are 
filed	on	or	after	August	18,	2008,	for	a	year	of	change	ending	on	
or after December 31, 2007. Rev. Proc. 2002-9, 2002-1 CB 327, 
is superseded. Rev. Proc. 2008-52, I.R.B. 2008-36. The IRS has 
announced the extension of the August 18, 2008 effective date 
to September 15, 2008. Ann. 2008-84, I.R.B. 2008-38.
 ALIMONy. The taxpayer’s divorce agreement contained a 
provision for alimony and a provision for additional alimony 
payments which were to be made until the taxpayer completed 
payment of a promissory note to the former spouse. The additional 
alimony payments were secured by life insurance on the taxpayer; 
whereas, the simple alimony payments were extinguished at the 
death of the taxpayer. The court held that the additional alimony 
payments were not deductible alimony because the payments 
were made as part of the property settlement and were secured by 
life insurance on the taxpayer. Fields v. Comm’r,  T.C.  Memo. 
2008-207.
 ALTERNATIVE MOTOR VEHICLE CREDIT. The 
alternative motor vehicle credit, I.R.C. § 30B, applies to property 
placed in service after December 31, 2005. The credit is the 
sum	of	the	following	component	credits:	(1)	the	new	qualified	
fuel cell motor vehicle credit, (2) the new advanced lean burn 
technology	motor	vehicle	credit,	(3)	 the	new	qualified	hybrid	
motor	vehicle	credit,	and	(4)	the	new	qualified	alternative	motor	
vehicle credit. The IRS has granted the alternative-powertrain 
tax credit for the 2009 Volkswagen Jetta TDI sedan ($1,300) and 
sportswagen ($1,300), and the Mercedes-Benz GL 320 ($1,800), 
R320 ($1,550) and ML 320 Bluetec ($900). These four vehicles 
have been designated as advanced lean-burn-technology motor 
vehicles that meet the requirements of the alternative motor 
vehicle tax credit. Form 8910, Alternative Motor Vehicle Credit, 
is used to compute all components of the alternative motor 
vehicle credit, including the hybrid credit. If the vehicle is used 
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for business purposes, the credit amount is also reported on Form 
3800, General Business Credit. The credit amount for vehicles 
used for personal purposes is reported on the appropriate line 
of Form 1040, U.S. Individual Tax Return. CCH, 2008 FED ¶ 
4059E.01.
 BuSINESS EXPENSES. The taxpayer was a practical nurse 
who was employed at various locations during the tax year 
through placements by an employment agency. The taxpayer 
maintained expense records on a computer and destroyed all 
receipts after recording them on the computer. The taxpayer did 
not present the computer records, claiming that the computer was 
stolen.  The taxpayer made no attempt to recreate the evidence 
for the expenses and did not obtain bank records to support the 
expenses. The court refused to make an estimate of the expenses 
because the taxpayer made no attempt to support the claims. The 
court disallowed the deductions for the expenses and approved 
the accuracy-related penalty of I.R.C. § 6662. Sanderlin v. 
Comm’r, T.C. Memo. 2008-209.
 COOPERATIVES. The taxpayer cooperative was formed as a 
corporation under state law. The taxpayer did not harvest timber 
or market timber products. The members were “independent 
business people that were in the timber harvesting business, 
the haulers of forest products in their natural state, forest road 
contractors, or those businesses that prepare forest sites for 
planting, plant trees, do fertilization, or other on-site work that 
enhances the forest stand.” The cooperative was not a marketing 
association and the only products which the cooperative produced 
were contracts for goods and services for its members. The 
taxpayer stated that it was formed in order to meet the rising cost 
of doing business, including the costs for fuel, oil, equipment, 
insurance as a purchasing cooperative. The IRS ruled that the 
taxpayer did not qualify as a tax-exempt farming or agricultural 
cooperative because the harvesting of timber was not an activity 
similar to farming. Ltr. Rul. 200834022, March 5, 2008.
 COuRT AWARDS AND SETTLEMENTS. The taxpayers, 
husband	and	wife,	filed	suit	against	the	Farm	Service	Agency	for	
race discrimination in failing to approve farm operating loans. 
The parties reached a settlement and the taxpayers received 
payments	 for	 loss	 profits.	The	 taxpayers	 did	 not	 include	 the	
settlement proceeds in income but did not identify any exception 
available for such exclusion. The court held that the settlement 
proceeds were taxable income.  Estate of Martin v. Comm’r, 
T.C. Memo. 2008-208.
 DEPENDENTS.	The	taxpayer	filed	as	head	of	household	and	
claimed dependent exemptions for two children of the taxpayer’s 
girlfriend. The children were not related to the taxpayer by blood 
or marriage, were not adopted by the taxpayer, and were not 
the taxpayer’s foster children. The court held that the taxpayer 
was not entitled to the dependent exemptions because the 
children	were	not	qualified	under	I.R.C.	§	152(c)(2).	Espinoza 
v. Comm’r, T.C. Summary Op. 2008-112.
 DEPRECIATION. The IRS has determined that the issue in 
the following Chief Counsel Advice letter was better addressed 
through published guidance and the previously issued CCA was 
not to be followed for determining depreciation deductions: The 
taxpayer operated a facility which produced fuel grade ethanol from 
hydrocarbon feedstocks and fermentation of starches released from 
milled biostocks. In a Chief Counsel Advice letter, the IRS ruled that 
the corn and other biomass used to produce the fuel grade ethanol 
were	depreciable	under	I.R.C.	§	167(a)	and	classified	as	Asset	Class	
49.5 under Rev. Proc. 87-56, 1987-2 C.B. 674 as assets used in the 
conversion of refuse, solid waste, or biomass into fuel. CCA Ltr. 
Rul. 200814025, Dec. 14, 2007. CCA Ltr. Rul. 200835032, Aug. 
27, 2008.
 DISASTER LOSSES. On August 11, 2008, the president 
determined that certain areas in New Hampshire are eligible for 
assistance from the government under the Disaster Relief and 
Emergency Assistance Act (42 U.S.C. § 5121) as a result of severe 
storms,	 tornadoes	 and	flooding,	which	began	on	 July	 24,	 2008. 
FEMA-1782-DR.  On August 14, 2008, the president determined 
that certain areas in New Mexico are eligible for assistance from the 
government under the Act	as	a	result	of	severe	storms	and	flooding,	
which began on July 26, 2008. FEMA-1783-DR. On August 15, 
2008, the president determined that certain areas in Vermont are 
eligible for assistance from the government under the Act as a 
result	of	severe	storms,	 tornadoes	and	flooding,	which	began	on	
July 18, 2008. FEMA-1784-DR. Taxpayers who sustained losses 
attributable to these disasters may deduct the losses on their 2007 
returns.
 EMPLOyEE BENEFITS. The IRS has extended the effective 
date of the following ruling to January 1, 2010.The employer 
provided plastic smartcards or debit cards which could be used to 
purchase	transportation	on	public	transportation	(unspecified	in	the	
ruling).  The IRS ruled that the amounts on the cards were excludible 
from	 the	 employees’	wages	 as	 a	 qualified	 transportation	 fringe	
benefit	if	the	employer	has	a	means	of	verifying	the	use	of	the	cards	
only for transportation or the cards can only be used to purchase 
transportation. If the cards can be used for non-transportation 
purposes	and	their	use	cannot	be	verified,	the	value	of	the	cards	is	
wages to the employees. Rev. Rul. 2006-57, 2006-2 C.B. 911. Notice 
2008-74, I.R.B. 2008-38.
 ENERGy CREDIT. The IRS has published interim guidance, 
pending the issuance of regulations, relating to the energy credit 
under I.R.C. § 48 for fuel cells (fuel cell credit) and microturbines 
(microturbine credit). Notice 2008-68, 2008-2 C.B. 418.
 HOBBy LOSSES. The taxpayer was employed as an IRS 
auditor full time and operated a greyhound breeding operation at the 
taxpayer’s residence. The dogs were shipped to trainers for training 
and then sent to dog tracks for racing. The taxpayer received a 
percentage of any winnings. Once the dogs passed racing age, the 
dogs were either euthanized or adopted to unrelated persons. The 
court held that the activity was not entered into with the intent to 
make	a	profit	because	(1)	the	taxpayer	did	not	maintain	complete	
and accurate records, a written business plan, or contracts with 
trainers and racers; (2) the taxpayer did not have the breeding and 
financial	 expertise	 for	 greyhound	 breeding	 and	 did	 not	 consult	
experts in those areas; (3) the taxpayer spent limited time at the 
activity; (4) the taxpayer had no reasonable expectation that the 
dogs would appreciate in value; (5) the taxpayer had 10 years of 
continuous losses; (6) substantial amounts of other income were 
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offset	by	the	activity;	and	(7)	the	taxpayer	received	significant	
personal pleasure from the activity.  Whitecavage v. Comm’r, 
T.C. Memo. 2008-203.
 INCOME AVERAGING.	 In	 the	final	 regulations	 on	 farm	
income averaging issued at 73 Fed. Reg. 42522 (July 22, 2008), 
the wrong phone number of the contact person was listed. The 
correct number is Amy Pfalzgraf, (202) 622-4960. T.D. 9417, 73 
Fed. Reg. 51719 (Sept. 5, 2008).
 IRA. The taxpayer suffered depression and anxiety after the 
September 11, 2001 attacks which occurred near the taxpayer’s 
workplace and after the early death of the taxpayer’s spouse. The 
taxpayer received an early distribution from a pension plan and 
was assessed the 10-percent penalty for early withdrawals. The 
taxpayer argued that the distribution was made because of the 
taxpayer’s disability from depression and anxiety. The taxpayer 
did	not	provide	any	medical	records	or	affidavits	to	support	the	
claim of disability. The court held that the taxpayer was not 
eligible for the disability exception to the 10-percent penalty. 
kowsh v. Comm’r, T.C. Memo. 2008-204.
 INNOCENT SPOuSE. The taxpayer was divorced and had 
filed	a	joint	return	when	the	couple	were	still	married.	At	the	time	
of	the	filing	of	the	return,	the	taxpayer	knew	that	the	ex-spouse’s	
spending	habits	had	placed	the	couple	in	financial	difficulty	and	
that	a	pension	distribution	used	to	pay	off	debts	had	a	significant	
tax liability arising from it. The taxpayer did not participate in 
the	filing	of	 the	 joint	return	and	sought	 innocent	spouse	relief	
from the tax liability assessed for that return. The taxpayer argued 
that	the	equitable	relief	was	justified	by	(1)	the	source	of	the	tax	
liability came from the ex-spouse’s property, (2) the ex-spouse 
was	currently	in	a	better	financial	position	to	pay	the	taxes,	and	
(3) the ex-spouse had agreed to pay the tax liability under the 
divorce agreement. The court held that the IRS denial of relief was 
proper in that the taxpayer had full knowledge of the likelihood 
that the original taxes would not be paid and that the tax return 
was not accurate. The court rejected all of the reasons listed by 
the taxpayer as irrelevant. Stolkin v. Comm’r, T.C. Memo. 
2008-211.
 INTEREST RATE.  The IRS has announced that, for the 
period October 1, 2008 through December 31, 2008, the interest 
rate paid on tax overpayments increases to 6 percent (5 percent in 
the case of a corporation) and for underpayments increases to 6 
percent. The interest rate for underpayments by large corporations 
increases to 8 percent. The overpayment rate for the portion of 
a corporate overpayment exceeding $10,000 increases to 3.5 
percent. Rev. Rul. 2008-47, I.R.B. 2008-39. 
 PARTNERSHIPS
 ELECTION TO ADJUST BASIS. A partner in the limited 
partnership died but the partnership return for the year of death 
inadvertently failed to include an I.R.C. § 754 election to adjust 
the partnership basis in partnership property. The IRS granted an 
extension of time to make the election.  Ltr. Rul. 200834018, 
May 14, 2008. 
 PASSIVE ACTIVITy LOSSES. The taxpayer was an 
individual involved full-time in a real estate business. The 
taxpayer represented that the taxpayer was in a real property 
business	as	defined	in	I.R.C.	§	469	and	was	qualified	under	I.R.C.	
§ 469(c)(7)(B) to make an election to treat all interests in rental 
real estate as a single rental real estate activity. The taxpayer relied 
on	a	qualified	tax	professional,	who	failed	to	prepare	properly	the	
election	under	I.R.C.	§	469(c)(7).		Consequently,	the	taxpayer	filed	
the income tax return without the statement required by Treas. 
Reg. § 1.469-9(g)(3) and, thus, made no election under I.R.C. § 
469(c)(7).	The	IRS	granted	an	extension	of	time	to	file	the	election	
to treat all the rental real estate activities as one activity. Ltr. Rul 
200834020, Jan. 31, 2008.
 PENSION PLANS.  The IRS has announced a later uniform 
effective date for applying proposed regulations addressing 
computations used in determining the minimum funding 
requirements of single-employer pension plans.  The final 
regulations will not apply to plan years beginning before January 
1, 2009. For plan years beginning during 2008, taxpayers must 
follow applicable statutory provisions, as reasonably interpreted, 
under I.R.C. §§ 430, 436, although they may rely on the proposed 
regulations in doing so. However, in applying such statutory 
provisions taxpayers may only use substitute mortality tables 
as approved by the IRS under the procedures set forth in Rev. 
Proc. 2007-37, 2007-1 C.B. 1433, must use averaging methods 
to determine the value of plan assets only in accordance with 
methods prescribed by regulation, and may estimate the funding 
target attainment percentage only as permitted by regulation. 
Notice 2008-21, 2008-1 C.B. 431. The IRS has announced that 
the transition relief in Notice 2008-21 is expanded to apply with 
respect to any plan that has an end-of-year valuation date for both 
the 2006 and 2007 plan years, regardless of the plan’s valuation 
date for 2008. Notice 2008-73, I.R.B. 2008-38.
 RESTITuTION. The taxpayer, a physician, was indicted and 
pled	guilty	to	charges	of	insurance	fraud	for	filing	false	insurance	
claims involving the taxpayer’s patients. The Subchapter S 
corporation income from the false claims was reported as taxable 
income by the taxpayer. The taxpayer agreed to pay restitution to 
the insurance companies and deducted the restitution payments 
from income. The IRS ruled that the restitution payments were 
deductible under I.R.C. § 165(c)(2) as losses incurred in a 
transaction	entered	into	for	profit	but	not	connected	with	a	trade	
or business.  Ltr. Rul. 200834016, May 20, 2008.
 RETuRNS. The taxpayer suffered depression and anxiety after 
the September 11, 2001 attacks which occurred near the taxpayer’s 
workplace and after the early death of the taxpayer’s spouse. The 
taxpayer	did	not	file	an	income	tax	return	and	the	IRS	assessed	the	
I.R.C.	§	6651(a)(1)	penalty	for	failure	to	file	a	return.	The	taxpayer	
argued	that	the	failure	to	file	resulted	from	the	taxpayer’s	disability	
from depression and anxiety. The taxpayer did not provide any 
medical	records	or	affidavits	to	support	the	claim	of	disability.	
The	court	held	that	the	taxpayer	was	not	sufficiently	disabled	to	
excuse	the	penalty	for	failure	to	file.	kowsh v. Comm’r, T.C. 
Memo. 2008-204.
 The taxpayer hired a tax advisor who the taxpayer did not 
investigate as to the advisor’s experience or professional standing, 
although the taxpayer’s parent was an accountant. The taxpayer 
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acknowledged that the taxpayer did not tell the parent about the 
tax advisor because the parent would disagree with the tax ideas 
of the advisor. The advisor told the taxpayer that the IRS had no 
authority to collect taxes from the taxpayer. The taxpayer failed 
to	file	or	pay	taxes	for	several	years	and	was	assessed	the	I.R.C.	
§	6651(a)(1)	addition	to	tax	for	failure	to	file	and	pay	taxes.	The	
taxpayer argued that the taxpayer had relied on the tax advisor to 
file	the	returns	but	the	taxpayer	did	not	provide	any	copies	of	the	
returns. The court held that the penalties were properly assessed 
because the taxpayer did not reasonably rely on the advice of a 
tax professional. Cobaugh v. Comm’r, T.C. Memo. 2008-199.
	 The	taxpayer	hired	a	certified	public	accountant	to	prepare	the	
taxpayer’s	tax	return.	The	IRS	issued	a	deficiency	notice	listing	
unreported gambling income, dividends and interest income. The 
IRS assessed an accuracy-related penalty under I.R.C. § 6662. The 
taxpayer argued that the exception allowed for reasonable reliance 
on the advice of a tax profession should be applied to remove 
the penalty. The court held that, although the taxpayer had used 
a tax professional to prepare the return, the taxpayer had failed 
to demonstrate that the taxpayer provided the tax professional 
with	sufficient	and	accurate	information	to	properly	fill	out	the	
return; therefore, the exception did not apply and the penalty was 
properly applied. Qi v. Comm’r, T.C. Memo. 2008-200.
	 The	IRS	has	extended	the	return	filing	and	payment	deadlines	
for victims of Hurricane Gustav in several Louisiana parishes. 
Taxpayers residing or having businesses in these presidentially 
declared	disaster	areas	have	until	January	5,	2009,	to	file	returns,	
pay taxes and perform other time-sensitive acts otherwise due 
between September 1, 2008 and January 5, 2009. The extended 
deadline applies to most tax returns, including individual and 
corporate income tax returns, but does not apply to information 
returns in the Forms W-2, 1098 and 1099 series, or to Forms 1042-
S or 8027. The IRS will also waive penalties for the failure to 
deposit employment and excise taxes due on or after September 1, 
2008, and on or before September 16, 2008, as long as the deposits 
are made by September 16, 2008. Taxpayers whose books, records 
or	tax	professionals’	offices	are	in	the	covered	disaster	area	are	
also	entitled	to	relief.	In	addition,	all	relief	workers	affiliated	with	
a recognized government or philanthropic organization assisting 
in the relief activities in the covered disaster area are eligible for 
relief. Affected taxpayers claiming a disaster loss due to Gustav 
on their returns for the 2007 tax year should write “Louisiana/
Hurricane Gustav” at the top of their returns to receive expedited 
service. IR-2008-100.
 SELF-EMPLOyMENT TAXES. The taxpayer was one of ten 
owners of a limited liability company and had loaned the company 
$50,000. The taxpayer performed services for the company and 
received $27,573 in non-employee compensation. The company 
reported the amount to the taxpayer and IRS on Form 1099-
MISC.	The	 taxpayer	filed	 an	 income	 tax	 return	 and	 listed	 the	
amount as taxable income on Schedule C but did not pay any self-
employment tax. The taxpayer later learned that less tax would be 
owed if the payment was characterized as repayment of the loan. 
The taxpayer requested the company to reissue the Form 1099-
MISC showing non-employee compensation as zero. The taxpayer 
then	filed	an	amended	return	without	 the	payment	 included	in	
taxable income. The court held that the recharacterization of the 
amount was not allowed because, at the time of the payment, the 
payment was intended by the company and the taxpayer as non-
employee compensation, which was subject to self-employment 
tax.  Wilson v. Comm’r, T.C. Summary Op. 2008-114.
 TAX SCAMS. The defendant operated a business under which 
the defendant claimed to provide decoding services to taxpayers 
to remove the taxpayers from IRS records so that the taxpayers 
would	not	have	to	file	returns	or	pay	taxes.	The	court	permanently	
enjoined the defendant from operating the business which was 
found to be a fraudulent tax scam. united States v. kukhahn, 
2008-1 u.S. Tax Cas. (CCH) ¶ 50,513 (W.D. Wash. 2008).
 TRAVEL EXPENSES. The General Services Administration 
has published the maximum per diem rates for locations within the 
continental	United	States	for	fiscal	year	2009.	The	list	increases	or	
decreases the maximum lodging and meals and incidental expenses 
amounts in certain existing per diem localities, adds new per 
diem localities and removes some previously designated per diem 
localities. The standard lodging rate is $70 per night; M&IE is $39 
per day (effective October 1, 2008). CCH FED ¶ 14,417.421.
 uNENROLLED AGENTS. The plaintiff was an unenrolled  tax 
return preparer who sought to represent clients before the IRS but 
was prevented by operation of 31 C.F.R. § 10.7(c)(1)(viii) which 
limited representation to practitioners. The plaintiff challenged 
the application of the regulation as contrary to I.R.C. § 7521 
which provides that taxpayers are entitled to have representation 
by persons permitted to practice. The court upheld the regulation 
as necessary for the competent representation needed to protect 
taxpayers and the IRS. Wright v. united States, 2008-2 u.S. Tax 
Cas. (CCH) ¶ 50,521 (11th Cir. 2008).
IN THE NEWS
 NuISANCE. Brownsfieldnetwork.com, reports that the 
California State Legislature has passed a bill which would require 
anyone who sells a home within a mile of a farm to inform the 
buyer that agriculture can be noisy, smelly and messy at times. 
Assemblywoman Lois Wolk introduced the bill saying people who 
move out into the country need to understand what goes on and also 
be aware of California’s Right-to-Farm laws. Wolk says the goal 
is to reduce complaints and nuisance lawsuits.  There have been 
a number of cases which inspired the legislation: A homeowner 
complained	when	 a	 grape	 grower	 fired-up	wind	machines	 to	
prevent frost damage to his vines; a homeowners association didn’t 
want a local greenhouse to turn lights on to get plants to bloom; a 
homeowner complained about cows mooing in a nearby pasture 
after calves were weaned.  The bill is ready to go to the governor’s 
desk but Wolk tells Capital Press she is going to hold-off. Governor 
Schwarzenegger has vowed to veto any bill that comes to his desk 
until lawmakers make a deal on the state budget. http://www.
brownfieldnetwork.com/gestalt/go.cfm?objectid=2A0F0A34-
ED75-95B3-E57DBF2754443303  Brownsfieldnetwork.com, 
Sept. 3, 2008.
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FARM INCOME TAX, ESTATE AND 
BuSINESS PLANNING SEMINARS
by Neil E. Harl
January 6-10, 2009 
Outrigger keauhou Beach Resort, Big Island, Hawai’i. 
 Spend a week in Hawai’i in January 2009 and attend a world-class seminar on Farm Income Tax, Estate and 
Business Planning by Dr. Neil E. Harl.  The seminar is scheduled for January 6-10, 2009 at the spectacular 
ocean-front Outrigger Keauhou Beach Resort on Keauhou Bay, 12 miles south of the Kona International 
Airport on the Big Island, Hawai’i.
 Seminar sessions run from 8:00 a.m. to 12:00 p.m. each day, Tuesday through Saturday, with a continental 
breakfast and break refreshments included in the registration fee. Each participant will receive a copy of Dr. 
Harl’s 400+ page seminar manual Farm Income Tax: Annotated Materials and the 600+ page seminar manual, 
Farm Estate and Business Planning: Annotated Materials, both of which will be updated just prior to the 
seminar.
 The Agricultural Law Press has made arrangements for substantial discounts on partial ocean view hotel 
rooms at the Outrigger Keauhou Beach Resort, the site of the seminar.  The seminar registration fee is $645 
for current subscribers to the Agricultural Law Digest, the Agricultural Law Manual or the Principles of 
Agricultural Law. The registration fee for nonsubscribers is $695.   For more information call Robert Achenbach 
at 541-466-5544 or e-mail at robert@agrilawpress.com.
AALA ANNuAL AGRICuLTuRAL LAW SyMPOSIuM
 The American Agricultural Law Association is holding its 29th Annual Agricultural Law Symposium on 
October 24 & 25, 2008 at the City Center Marriott Hotel in downtown Minneapolis, MN.
 Topics will include annual updates on bankruptcy, income and estate tax, federal farm programs, food safety 
and environmental law. Special panel presentations are being planned for topics of special interest to Minnesota 
and Midwest practitioners, as well as panel discussions on national agricultural law topics, including the 2008 
Farm Bill. 
 More information can be found on the AALA web site http://www.aglaw-assn.org or by contacting Robert 
Achenbach, AALA Executive Director at RobertA@aglaw-assn.org or by phone at 541-466-5444.
